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THE CLERK: All rise. The Environmental
Appeals Board of the United States Environmental
Protection Agency i1is now in session for oral
argument In Re; City of Taunton, Department of
Public Works, Permit MNumber MA-0100897, NFDES
Appeal Number 15-0B; the Honorabkle Judges Kathie
Stein, Mary Beth Ward, Mary Kay Lynch, presiding.

Please turn off all cell phones and no
recording devices allowed. Please be seated.

JUDGE WARD: Good morning. We're
hearing argument teday in the matter of the City
of Taunton. The Clty has filed an appeal of an
NFDES permit issued by EPA Region I. Each side
will hawve 30 minutes for argument.

Will counsel please introduce
themselves for the record.

MR. HALL: Yes, Your Honor. My name 1s
John Hall. I'm counsel for Petitioner, from Hall
& Associates, and with me here today is Ben Kirby

from Hall & Asscciates. I'd like to reserve five
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minutes for rebuttal.

JUDGE WARD: Thank you. EPA?T

MR. BUKEARI: Samir Bukhari, Cffice of
Regional Counsel, Region I, representing the
Region in this matter. I'm joined by Lee Schroer
of the 0ffice of General Counsel.

JUDGE WARD: And, Mr. Bukhari, you did
receive a copy of the City's PowerPoint in
advance of argument?

MR. BUKHARI: I did, Your Honor.

JUDGE WARD: Do you have any concerns
or objections you wanted to raise to the Board at
this time?

MR. BUKHART: I don't.

JUDGE WARD: You do not?

MRE. BUEKHART: I do not.

JUDGE WARD: Okay. And I'd also like to
address the motion that the City filed yesterday
at 5 p.m. to supplement the administrative
record, At this time, we haven't yet heard from
the Region a response. What I'd like to do is ask

the Regicn to file its response to that motion by
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this Friday, March 4th, and for the City to file
any reply by next Tuesday, March Bth. And we
won't be hearing argument today as to Ethat
motion.

Mr. Hall, vyou may proceed.

MR. HALL: Yes, thank you, Your Honor.
With the Beoard's permission I'd like to do my
pregentation sitting which I would not normally
do. We'wve had tremendous difficulties trying to
get the lapteop up and synced, and I can't use it
from the podium. 50 with the Board's permission,
if that would be acceptable?

JUDGE WARD: That's acceptable.

MR. HALL: Thank you very much.

Good morning, My name is John Hall.
I'm counsel for Petiticner, City of Taunton. With
me today is Fred Cornaglia, the Commissioner of
Public Works fer the City of Taunton; also, Dan
de Abreu ---

JUDGE WARD: I'm sorry, Mr. Hall. Could
yvou repeat the first name you said?

MR. HALL: Yes, Fred Cornaglia, and
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then Asgssistant City Attorney, Dan de Abreu, and
then Joe Federico, who's the City's consulting
engineer. They have been inveolved in the process
from the start and, of course, they're intimately
familiar with the facts and the issues.

we're here today specifically to get
justice from a series of abusive and patently
illegal tactics that the City has suffered at the
hands of EPA Region I, who over the past 18
months fabricated claims of severe eutrophic
impairment of the Taunton estuary which, by the
way, 1s a designated wild and scenic river and
has never been classified as impaired by the
S5tate of Massachusetts,

JUDGE WARD: Mr. Hall, on that point,
ic's true that the river is not listed as
impaired on the State's list, but did the State
ever make an affirmative finding that the river
was not nutrient impaired?

MR, HALL: That's what wyou do when you
submit a 303 (d) list.

JUDGE WARD: But in this instance did
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the State make an affirmative finding? Is there
any place in the record you can point us to where
that finding has been made?

MR. HALL: I would peint te the very
303(d) list itself as the evidence that the State
concluded that the river is not impaired. They
determined secticns of the river upstream of
Taunten should be considered nutrient impaired,
and they identified sections of Mount Hope Bay
that should be considered nutrient impaired. They
have never at any time identified the Tauntcon
estuary as nutrient impaired, and nor are they
regquired to issue a separate independent analysis
claiming that it's not nutrient impaired. That's
what the 303(d) list is supposed to encompass, SO
I would suggest that the Board's guesticon is
misplaced on that point.

octher problems is that the Region
repeatedly ignored reguests for backup
documentation on technical issues. And then upon
admitting that many key issues had not been

addressed, issued the permit anyway with
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extensive new analyses and recommended that this
Board, 1in fact, ignore the expert opinions
confirming that the entire analysis is grossly
Lncompetent,

JUDGE WARD: Mr. Hall, isn't it
appropriate for the Region to respond to the
comments filed by the Cilty and others, and in
responding those comments address the issues you
put in contention?

MR. HALL: Well, Judge Ward, what is
completely inappropriate is to issue a grossly
deficient fact sheet that has no analysis in it
whatsoever, and then at the end of the process
oroduce 60 pages of new detailed assessments
giving the public no opportunity. They may as
well have issued us the permit for the City of
Pittsburgh, Pennsylvania and then said occps, at
the end of che process.

JUDGE S5TEIN: All of the hyperbole
aside, this is a complicated permit with an
extensive record. And as you well know, I

presume, the Board has on numercus occcasions
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allowed as the regulations contemplate the Regicn
to put in additional documents inkto the record at
the time response to commentc is issued., Why is
that not allowed by Section 124.187

MR. HALL: I didn't say it wasn't
allowed 1if vyou're supplementing an otherwise
acceptable permit record from the get-go. If
you've got a permit ryecord that's so deficient
from the start, which this was, that we could not
even figure out how or why they were doing what
they were doing, you can't then provide the
information at the entire end of the process.
That's why vyou have provisions for reopening
permit comment periocds to allow the public to
have input.

¥ow with regard --

JUDGE STEIN: My understanding is if --

in order te reopen a public comment period,

which is within the Region's discretion, there
are certain showings that need to be made., Did
you make those showings?

MR. HALL: We believe we made every one
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of those showings. We repeatedly reguested an
opportunity to provide new information. We asked
that the period ke reopened. We were told no.

Now you're suggesting that this is --

JUDGE WARD: Mr., Hall, T think in terms
of the adeguacy opf the fact sheet, I think
reviewing the fact sheet is fairly detailed and
lengthy. I think that's a fair characterization
of it. And with respect to the nitrcgen analysis,
it extends for 20 pages of detailed description
of the basis for the nitrogen limit here, as well
as the data on which the Region relied. I'm not
sure I take your point that it was a plainly
deficient fact sheet.

MR. HALL: Would the Board like to
point out to the location in the fact sheet where
they demonstrated that the nutrients were
actually causing the adverse effect that chey
claimed? Could you please identify for me? You're
the one that's saying it's a detalled fact sheet.

JUDGE WARD: Mr. Hall, the point of

argument is for us toc ask you gquestions, 20
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please proceed.

MR. HALL: Well, Y¥Your Honor, you just
issued a declaratory statement to me that the
fact sheet contained detailed analysis and,
obviously, you bhelieve it must, so I'm asking you
where is itc?

JUDGE WARD: Mr. Hall, I think yocu
should proceed.

MR, HALL: Fine. Let's talk about the
sentinel locaticon. We had a series of issues
associated with this permit that, gquite frankly,
gven somebody with limited technical expertise
would understand that this is not a
scientifically defensible analysis.

First off, they claimed that the water
quality achieved at Mount Hope Bay 16 had to be
met in the Taunton estuary, and that was the only
way DO standards would be met. There was no
analysis in che fact sheet to verify or, by the
way, response to comments to verify that this was
a reasonable conclusion. There was no peer review

of this approach that was used, and I've been
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doing water guality analysis for 35 years, also
as an environmental engineer I have never Sseen
this appreach before in my entire life. And no
rational --

JUDGE WARD: Mr, Hall, I think the
Region identified the nutrient criteria guidance
issued by the Agency that describes this kind of
a reference-based approach as a permissible means
of setting a water guality standard.

MR. HALL: Actually --

JUDGE WARD: A limit that wasn't based
on a water guality standard.

MR, HALL: Let's be a little more
specific about that. The Region issued a
declaratory statement that this approach was like
the reference-based approaches, and we submitted
the detailed analyses showing it most certainly
was not. Even reference-based approaches require
vou to demenstrate that your reference location
has some rational connection and capability of
predicting what the water guality should be at

the other location. That analysis is completely
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abgent and is still absent from the record.

So what did we do after we found that
this methodology was utilized? We contacted a
number of top experts. And Dr. 5teven Chapra,
who's the Director of the Tufts Environmental Law
Program, he's an international --

JUDGE WARD: Mr. Hall, were these
exhibits included with your comments f£iled June
of 20137

MRE. HALL: No, these exhibits were
included after we had repeated discussions back
and forth with cthe Region who we asked to
identify where is the basis analyses? And since
they did not have said basis analyses but Kept
insisting they were correct we said well, why
don't we try Lo get some experts and give more
information to the Region? So the basic points of
these expert opinions were all made in the
opening comments. We Jjust got more experts
because, apparently, we couldn't find anybedy who
would otherwise listen to the points we were

making.
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Now I might note, the Region and EPA
only has a presumption of technical expertise., It
is not irrebuttable, and it never has been. The
permit writer who wrote this document has
resigned., We'wve gotten three top technical
experts, including the architect of the wvery
program that they said they're using all saying
the analysis is grossly deficient.

Now I'd like to have an cpportunicy --

JUDGE WARD: As to that reference,
vou're referring to the -- is it Dr., Howes, who's
the PDirector of the MEP?

MR. HALL: I'm referring to Steven
Chapra, Dr. Craig Swanson, which was the next --

he alasoc did cthe hydrogen dynamic model for Great
Bay, and I'm referring to Dr. Howes. And I -- we
would have, I believe, an opportunity to voir
dire who is the expert at the Region who is
capable of saying that these top experts in the
country did not know what they were talking
about, We don't know who this person is. What we

have is conelusory responses saying oh, this is
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all wrong, or I'm not going to consider it, or
I've considered it but I'm going to igneore it.
That is not a technical defense,

Now with regard to the response --

JUDGE WARD: I think that the Board's
precedent does regquire the comments be filed
during the public comment peried, and that the
Region is under no obligation to consider later
submitted comments. So why are these properly
before the Board at this time?

MR. HALL: Well, the Region did, in
fact, consider the comments. They wrote detailed
rebuttals on these comments, so this isn't a
question of whether or not you -- the Agency
considered it and decided to not loock at 1E.
They, in fact, looked at it and put comment
responses simply claiming that these experts were
wrong in a conclusory fashion. Actually, the
response to comments is right in front of us.
It's the next slide., Let's go to 1it.

JUDGE STEIN: Well, let me Jjust --

before you go there, my understanding is the
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Regicn's obligatien is to respond to significant
comments, That's what the regulations call for.
Is it your position that they didn't respond to
the significant comments? I understand you don't
like the response, but didn't they, 1in fact,
respond to theose comments, and in so doing put in
information inta the record in support of the
response to your very own comments?

MR. HALL: Well, actually, I guess --

well, I certainly -- the City of Taunton
certainly didn't care for the response we
received, but let's lock at the response.

This one is -- these two responses are
the classic examples., ¥You can have a response but
you have to have backup information te show it's
correct, or else it's simply a concluscry
statement, which is what wvastly the majority of
the responses are. So the Region responds, "We
agree there are differences between the Taunton
River and Mount Hope Bay, and that these
differences are related to things unrelated to

nutrients.” Okay, fine. 5o what was the
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cenclusion? Well, but our apprecach is still
consistent with the appreoach used in multiple
TMDLs, so they created a new answer which, by the
way, 1is why we went to Dr. Howes and said, "5o0
what multiple TMDLs do we have here with the MEP
Program" --

JUDGE WARD: Mr. Hall, in terms of the
letter from Dr. Howes --

MR, HALL: Yes.

JUDGE WARD: -- we had -- the Board
had directed you to f£ile the communications that
preceded that letter.

MR. HALL: ¥Yes.

JUDGE WARD: At least, as I understand
it, the communications were sent in March in the
month before the permit and the response to
comment deocument was issued, so how 1is  the
response to comment document the prompt for your
asking for the letter from Dr. Howes?

MR. HALL: Because at verbal meetings,
at meetings they told us that what they did was

all consistent with the MEP Program. See, we had
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a gseries of meetings, or we had one in
September --

JUDGE WARD: Well, actually reading the
emails themselves, I don't think that's reflected
either. And, in fact, what you'wve attached is the
fact sheet, And I think the other gquesticon I
would have is, why wasn't the fact sheet, which
at least refers to the MEP approach relating to
TMDLs not sufficient to put you on notice that
that was a question, that if you wanted to
comment that was the time to comment on it and
provide Dr. Howes' views?

MR. HALL: Your Honor, we plainly
commented o©on this issue extensively. I mean,
there's no gquestion about that.

JUDGE WARD: I think my gquestion was,
why wasn't that encugh for you to have been put
en notice --

MR. HALL: Because if that --

JUDGE WARD: -- to seek the wviews of
Dr. Howes at that time?

MR. HALL: At that point in time, they
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were simply saying this apprecach was consistent
with reference waters and, vyou know, other
scientifically defensible things. It was 1like
ckay, we don't agree, Here's the analyses showing
it's incorrect. Then after we sent a FOIA to EPA
Headquarters asking was this ever peer reviewed,
Headguarters said, "No." Then we had a meeting
with the Regilon and they said "No, this is really
all defensible and consistent with what's been
done in the Massachusetts program. So no, your
comments that you submitted to us before, we
donn't believe are sufficient."

At that point in time I decided to go
to the person who wrote the procedures because of
the claims being made to us. And I would suggest
ta the Bpard that the permit writers manual
dictates that you have to consider this
information.

JUDGE LYMCH: Mr. Hall --

MR. HALL: The purpose -- let me --

JUDGE LYNCH: Mr. Hall, tell me when

was -- when were those meetings and where?
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COURT REPORTERS AND TRANSCRIBERS
1323 RHOOE [SLAND AVE .
1202) 234-4423 WASHINGTON, DG ?E':IUEHJ ﬂ‘l Watal NOBFQrass com




13

14

15

16

20

21

22

20

MR. HALL: When were those meetings and
where? The first meeting where the Region claimed
that they had responded to the key technical
igsues was in the City of Taunten in September of
2014. That was the meeting that I was excluded
from. The Regional Administrator would not meet
if I was present at the meeting. That's why we
sent FOIA reguests immediately thereafter,

The next meeting that we had was in
February 2015 in the Cicy of Taunton again. We
presented one more time the list of technical
deficiencies that were associated with the
permit, and the Region said no, we'wve -- this is
consiscent with the Massachusetts program. So
right after that meeting, and you'll see the
overheads on the FOIA reguest, we asked for the
backup information that showed these statements
were, in fact, correct. That was withheld from us
until --

JUDGE LYNCH: So is it your contention
that this is inconsistent with the Massachusetls
program?

NEAL R. GROSS
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MR. HALL: ©h, it's not simply my
contention, the -- Dr. Brian Howes, who developed
the Massachusetts proaram said, "Regarding the
gselection of Mount Hope Bay 16 as the sentinel
station for the Taunton River estuary reaches the
existing data and studies' -- remember they were
his data and his studies, he's the one that
collected all the information. He says, "It would
not support its use as a wvalid sentinel site,
particularly as it relates to the Massachusetts
program." So in no uncertain words the top
expert, matter of fact the only expert on the
Massachusetts estuaries program expressly said
what the Region is doing is wrong.

JUDGE LYNCH: 5o, Mr. Hall, did the
State sign this permit in April of 20187

MR. HALL: The --

JUDGE LYNCH: Did they 1ssue an
identical permit?

MR. HALL: Your Honor, I'm not here to
challenge or otherwise deal with any identical

permit by the State of Massachusetts. I'm only
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concerned with the permit that EPA Region I has

issued,

JUDGE LYNCH: Did the State sign this
permit issued on April -- in April of 20157

MR. HALL: I have no idea, and nor do
I -- nor deoes it matter for our legal challenge.

JUDGE LYNCH: Do vyou know if they
izssued the 401 certification certifying that
these discharges in the permit were in compliance
with the State Water Quality Standards and with
the Clean Water Act, including 3037

MR. HALL: Well --

JUDGE LYNCH: Or did they waive that?

MR, HALL: They --

JUDGE LYNCH: Did they issue a waiver?

MR, HALL: I think they just issued a
short letter that said the permit is consistent
with their standards, which basically means if
it's more restrictive than it needs to be, they
don't object. It doesn't --

JUDGE LYNCH: Was this under Section

401, the certification?
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MR, HALL; I believe it was a 401 cert.
LIm-aure ==

JUDGE LYNCH: All right, thank you.

ME. HALL: I'm sure it's in the reccrd
somewhere, Your Honor.

JUDGE WARD: Mr. Hall, in terms of the
MEP approach, I think there may -- it appears to
me on the record you may be conflating two
different things. So the SMAST study refers to a
more robust modeling and assessment and analysis
that would be done following the SMAST study. And
as the SMAST study itself states, as well as the
fact sheet, that hasn't yet been dene. That's
different from the reference-based approach I
think the Region used here, that the MEP has been
using to set TMDLs as that need arises, so
they're really two different things, and I think
vou're conflating the two. And it's true that no
modeling was done here, but the Regicn never
claimed that it was undertaking to do any kind of
modeling of this system,.

ME. HALL: Your Honor, wWe are
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conflating nething. ©kay? They chose a location
in Mount Hope Bay that had nothing to do with the
Taunton River, and said it was consistent with
the way the appreocach is used in the Massachusetts
estuaries program. As an irrefutable fact, it's
false, And if -- I don't see how there's any
conflict with anything. Even as an irrefutable
fact, it's false under a reference apprecach that
none of the basic analyses reguired teo do the
reference approach were even used,

So if it is correct from the Region's
perspective that nene of this data were
sufficient, and this 1is in their response to
comments, none of the data are sufficient to show
cause and effect or the impact of the nutrients,
they should not have done this analysis in the
first place because if the data are insufficient
to show cause and effect from one location to
anocher, they're insufficient to show cause and
effect at Mount Hope Bay 16, They are
insufficient to show cause and effect at Mount

Hope Bay 19. You can't have it both ways.
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JUDGE WARD: But the regulations speak
to the potential to cause or contribute. Does it
require a demonstration of causation to scme
certain degree of statistical proof? And I don't
think they'wve claimed that they've done that, but
that's not what the regulations or the Beard
precedent requires.

MR. HALL: I don't understand the point
yvou're making, Your Honor.

JUDGE WARD: I think what I'm pointing
cut is that you're arguing that the Region failed
to show cause and effect. And my guestion to you
is, why were they reguired to given the
regulatory standard?

MR. HALL: We briefed in our response
whether or not the words "reasonable potential”
allow the Region to simply make a wild guess as
to whether one location in an estuary should be
used teo characterize an impact in another. And
the sheort is, of course, it deesn't. It's got
nothing to do with whether or not scmething has

reascnable potential or not. Reasonable potential
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== agctually, I develeped those procedures when I
was in EPA in the early 1980s. Reascnable
potential is a statistical procedure cthat is used
to project water guality from the effluent to
determine if under a certain condition a
vigclation might occur. It is not a basis to
ignore whether eor not you're using correct
scientific procedures, It is not a basis to make
wild unsupported guesses on the use of particular
locations in an estuary to create a water guality
criteria.

JUDGE STEIN: Okay. S50, Mr. Hall, what
is it that you want this Board to do --

MR, HALL: Well --

JUDGE STEIN: -- in a nutshell?

MR. HALL: In a nutshell, Your Honor,
really the things that have gone con in this case
are, in my view, astounding. We really want just
gseveral simple things to happen. Cne, the Region
needs to be directed to have consistency between
the State's determinations on the condition of

the entire Taunten estuary undexry 303(d), and
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their permitting action, number one. That's
mandated by your rules, 130.12(a). Number two,
the permit under -- as reguired by 122.44(d), the
permit must reflect the billien plus dollars that
was spent in this esturant system, throughout the
system on reducine nutrients, reducing organic
loads that happened since 2004, 2005, Remember
that's when the data sets were collected in the
system, a decade cld. They shut down basically
the Brayton Power Plant. As a matter of physics,
that reduction in temperature had to improve the
DO, and it had to reduce algal growth. That's a
scientific fact.

Three, confirm please that the
procedures being used, this sentinel method -- I
have to tell yvou, I'm not antl a sentinel method.
It's not the point, but if you're going to use
that method, you have to show the relationship
petween the site you're using and che site you're
projecting as its water guality condition. So you
have to use a scientifically defensible method

for deing that. Fine, if they want to use that,
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give us a peer reviewed sentinel method that they
applied.

And last but not least, given the
Reqgion's own claim that the data can't be used --

now remember we did dozens of graphs because

they were missing from the Fact Sheet, the
connections of nitrogen to Chlorophyll a, to DO,
We did dozens of new graphs with the data they
were using. In response, the Regien said you
can't use the data to show those relationships.
ch my, the Region said the data is simply
insufficient to project how nitrogen affects DO
and Chlcrophyll a.

well, ckay, we agreec, so let's go out
and collect curreat data and develop those
relationships. And if, in fact, the City of
Tauntcn, 1f their discharge 1is causing or
contributing to a true nutrient impairment
oroblem when the connections are shown, the City
will put in the treatment. So that's all we're
asking for, is follow your rules,

JUDGE STEIN: Didn't the Court in Upper
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Blackstone --

MR. HALL: I'm sarry, Your Honor?

JUDGE STEIN: Didn't the Court in Upper
Blackstone indicate that -- I mean, there were
similar arguments made in that case about holding
up permit issuance to collect more data. The
Board rejected that as did the First Circuit.
New, I understand there are scme differences
petween the two cases, but what you seem to be
suggesting is based on a permit that was last
issued in 2001, that here we are 15 years later
and we go out and cellect more data?

MR. HALL: Oh, actually, the answer on
that is wvery straightforward, Your Honor, and
that -- by the way, it's a wvery gocd gquestion.
Not that you need kudos, but that's a perfect
gquestion,

In Upper Blackstone, the Narragansett
Bay, that entire section coming down from the
Blackstone River has a geverea eutrophic
impairment. It's designated as impaired, it's

been designated as impalred for -- there were
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fish kills up in that area back in 2003. S50 there
was even a water guality model for the system,
and the Court neoted, as the Region itself had
developed, there were correlations developed
between nitrogen, Chlorophyll a, and the DO
problem,

{(Wwhereupon, the proceedings went off
the record at 10:52 a.m., and resumed at 10:54
a.m.)

JUDGE WARD: Mr. Hall, apologize for
the sound system here, and given the
interruption give you another two minutes both to
finish answering Judge Stein's question, as well
as any additienal wrap-up.

MR. HALL: That's fine., Thank you, ¥Your
Honor.

Judge Stein again, the recap on the
difference between Upper Blackstone and this
situation is actually guite distinet. In Upper
BElackstone that was clearly listed impaired water
that had major eutrophic problems. In this case,

we don't have an impairment listing. Two, the
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Agency, as the decision itself noted, they
developed the detailed correlaticons showing
nutrients affected the Chlporophyll a, which
caused the low DD, The connections were made. In
this case, they're not there, There are no
connections made in the record.

The current data in that case was
fairly recent, Matter of faect, I said there were
figh kills in 2003. The S5tate of Rhode Island
then triggered a 50 percent reduction legislative
mandate for all nicrogen sources, and Upper
Blackstone was not in Rhode Island, but they were
a major contributing load, so it was appropriate
to take that action based on current data.

and last but not least there was, in
fact, a water gualicy model that showed how
nitrogen affected the system with the Kind of
impacts that would 1lead one to impose
appropriately a nutrient 1limit even if you
weren't positive what the requirement should be.
In this particular instance we have none of those

farktors.
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So in eclesing, and I didn't get a
chance to make the points on any of the
administrative procedural problems that we
encountered, but the record is extraordinarily
clear, the City of Taunton repeatedly asked the
Regicn for the backup analyses that showed why
they were doing what they were doing. We were
repeatedly put off. I had to sue under the
Freedom of Information Act to get that
information which only showed up in my office
seven days prior te the f£iling of the petition.

JUDGE WARD: Bub, Mr. Hall, you did
have the opportunity to go to the BRegicon's
offices and examine the record, as the
requlations provide. And I think that's all
that's regquired.

MR. HALL: Excuse me, Your Honeor. The
fact of whether or not somebody says you're
allowed to put a document in a record and I can
come look at it does not mean the document is
chere. Under the Freedcom of Information Act, they

expresasly claimed they could neot understand the
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request we had submitted, and did not provide the
documents. And, in fact, they said they didn't
know what we were lopking for. So if they didn't
know what they were looking for, how could you
claim it was already in the administrative
recerd? In short, they lied, period. And, in
fact, I'll go one --

JUDGE WARD: Mr. Hall, I think your
time is almost up here.

MR. HALL: My time is -- I'm going to
finish on one last peoint. In fact, on March eth,
I sent an email to Regional Counsel asking for
the documentation that the Regional Administrator
sald would be given teo us. In our February
meeting, I was told it was in the Brockton
permit, That was ancther lie. It was not in that
permit, it was not in the file, it was nowhere.
It showed up when they issued the response to
comments. This permit needs to be reveoked, and it
needs to be revoked hard. Thank you.

JUDGE WARD: Mr. Bukhari.

MR. BUKHARI: Gocd morning. I'd like to
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reserve five minutes of my time for rebuttal. And
I would like to very briefly raise three criticgal
points from the administrative record that will
directly address what we have just seen and heard
from Petitioner. I'll pnly spend around a minute
on each., I'd then like to move to Kirby, Howes,
and Chapra in that order. These submissions are
procedurally infirm, They do not help the
Petitioner, they only repeat, on the merits they
only repeat the substantive failings of the
petition.

First, Your Honors, the Region's
choice of scale in this permit proceeding. The
Region evaluated the Taunton River and Mount Hope
Bay as two parts of a single integrated estuarian
system that share many commeon characteristics,
and that have some differences like depth and
width, MHB 16 and 19 are part of a continuocus
estuarian complex as the Region pointed out in
RTC B-1, C-7, C-B, C-9, and C-19.

This choice of scale made sense, the

particular appreach that the Region adopted here.
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Given that it was -- the permitting approach was
a simplified one that was designed to use
currently available informaticn to identify gross
watergshed-wide reductions necessary to achieve
water guality standards throughout the estuarian
complex, including those of downstream states in
accordance with the act.

Petitioner opts fIor an alternatcive
approach, first segmenting the estuary into
smaller more discrete pieces, and then
speculating about possible differences that might
resulc based on a given nitrogen leoad, but this
bona fide difference in technical appreoach and
scientific opinion do not warrant review under
this Board's precedents. Number two --

JUDGE WARD: Counsel, could --

MR. BUEHRRI: Yes.

JUDGE WARD: -- you address and jump
to the issue ceoncerning the letter from Dr.
Howes, and more broadly what the Region then by
the reference to an MEP appreach is contrasted

with what at least I'm reading in the SMAST study

NEAL R. GROSS
COURT REPORTERS AND TRANSCRISEAS
1323 RHOOE ISLAND AVE, W
202 2344433 WASHINGTON DC 200033701 wara NEBERroas Com




19

20

21

36

as more detailed modeling assessment, and that
that's perhaps a different MEP approach?

MR. BUKHARI: As we explained in the
response to comments, and in the Fact Sheet, we
adopted an approach that was consistent with the
MEP. We could not undertake more extensive
modeling and more extensive analysis that was
done in the SMAST studies because we didn't have
the available information, and we didn't have the
modeling capability. The record is very clear and
it was clear from the outset frem the Fact Sheet
that we did not wundertake a full-blown MEP
approach. Here's what we did do, however.

we relied on the Critical Indicators
Report, that's the -- that's SMAST 2003, SMAST
2003 identifies response indicators and causal
indicators that are associated with
eutrophication, culture eutrophication caused by
nitrogen in southeastern Massachusetts waters.
Accordingly, we look at the threshelds identified
in that document for nicrogen, in-stream

nitrogen, for dissclved oxygen, and that
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intervening piece, Chlorgphyll a: Sa the
foundacion of our analysis was based on that
Critical Indicators Report. That's SMAST 2003.
That report was in turn picked up by the State
and credited, and noted with approval in the
Mount COM document, for instance, and 1is a
perfectly appropriate scientific document to use
under 122.44(d} (1) {vi) (a), which we used to
derive the permit limits here, and also 144 (d) (1)
ta determine reascnable potencial.

We also loccked --

JUDGE LYNCH: Cocunsel, what did you use
the SMAST data for?

MR. BUEHARI: What did we use the SMAST
data for?

JUCGE LYNCH: Yes.

MR. BUEKHARI: We used the SMAST data
for Cwo ©purposes, Number one, to determine
whether the determination -- whether discharges
from the nitrocgen, frecm the Taunton's wastewater
treatment plant had a reasonable potential to

contribute to a water quality standards
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violation. We found that it did, and we also then
used it for the purpecses of determining an in-
stream threshold that would insure compliance,
rhat would achieve all applicable water guality
standards.

So the SMAST data, the overall
approach that the Region adopted is consistent
with what MEP did. What MEP did was -- in the
SMAST ryeport and Dr. Howes did was to -- was
adapt breoadly speaking a reference-based
appreach, a sentinel, what he refers to, what the
documents refer to as a sentinel location
approach. So determining a point of the estuary
where water quality standards are met and then
applying that wvalue to an upper portien of the
estuary on the theory that if water guality
standards are met up in the upper portion of the
estuary, water guality standards will be met
pelow., That made sense from us from the
standpoint of Section 301 as sought to assure
compliance with water guality standards. We also

looked at the transition from unimpaired to
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impaired conditions in the estuary.

JUDGE WARD: Counsel, what do you make
of Mr, Hall's argument that the conditions at MHB
16 are so different that you couldn't use that as
the reference for purposes of setting a limit
furcther upstream?

MR, BUEKHARTI : I think the flawed
premise in thar argqument is that we only looked
at MHE 16, We looked at a single peoint of the
estuary, we looked at conditions there, and then
we applied whatever in-stream target, or observed
in-stream conditions we found there to another
point in the estuaryy, and sort of hoped that
things would react the same way. That's actually
not what we did, and this is also consistent with
the MEP.

Wwe looked at water gualitcy data,
nitrogen impacts, and respeonses to nitrogen in
terms of Chlorophyll a, in terms of DO at more
than almost two dozen different points of the
estuary. These peoints in the estuary all had

different conditions, different bathymetry,
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different wvelocity, different depths, different
widths, but what we found looking at the system
as a whole -- and, again, this goces toc the issue
of scale, we found that there was widespread and
longstanding culture eutrophication based on the
pattern of causal and response variables; that is
to say, elevated nitrcgen, elevated Chlorecphyll
a, and dissclved coxygen that's careening between
supersaturated and even hypoxia at times. And
given this pattern of observed in-stream
conditions throughout the estuary, not only at
MHE 16, EPA would determine that the entire
estuary was suffering from nitrogen-driven
culture eutrophication, and that 5 wWas
appropriate but for that point in MHB 16. EPA,
therefore, toock that information, but again not
in iseclation, teck that information, took that
reference-based information and also compared it
against a wvariety of information outside of
SMAST, We looked at the scientifiec literature, we
looked at other TMDLs, we looked at other

permits, ather actions that Massachusetts had
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taken, and what we found was that the number that
we have selected was at the very midpoint of all
the values in the scientific literature, as well
as the midpoint more or less of all the other
values that had been derived in other regulatory
actiens in scputheastern Massachusetts. We,
therefore, on the basis of that found assurance
within the context of Section 301(b) (1) {ec) that
we had determined a protective value.

Now what we --

JUDGE WARD: Counsel, I actually want
to ask you a question kind of related to that,
and it concerns, I think, an argument that the
City makes in reply, and they provide a chart at
page 14 of their reply, which I think is using,
or it states is using the @gata from 2011, I guess
drawn from the fixed monitoring station in Mount
Hope Bay. They make this presentation and from
there argue that that chart shows there is no
correlation between high algal levels and low
dissolved oxygen lewvels. What's your take on that

chart?
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MR. BUXHARI: We believe that, and as
we've pointed out in the response te comments,
that you can slice and dice these data sets in a
variety of different ways. We lay out the way in
which statistical analyses in our view have been
misapplied by Petitioner and others in their
Comments.

We fully acknowledge that based on the
available data set, we are neot capable to run --

we are naot capable of running statistically
robust or defensible analyses that will show
relationships over time between these eutrophic
indicators. We, instead -- and I think that cone
thing that's missing on that chart from 14, I'm
not sure I can find it quickly, is BR sguared,
reply 14, EPA TM Criterion Efficacy. Right.

JUDGE WARD: I think that's -- is that
the Power -- in the PowerPoint, I think it's from
the SMAST data. There's two charts on page 14 of
the reply, The bottom chart concerns the --

ME. BUKHARI: Right, 80 here's an

example. Here's an example of how statistical
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analyses could potentially be misleading. And
taking a snapshot of bottom DD and Chlorophyll a
will not necessarily show a relationship -- show
a particular relationship because the occurrence
of 0 and the occurrence of Chlorephyll a -- the
occurrence of Chlorophyll a elevations and the
occurrence of DO impacts will occcur at different
times during the day. And you will have elevated
X3 at certain portions of the day, you will have
depleted DO at certain portions of the day based
en that same high Chlorophyll a number. And
that's because this system -- and it goes to the
point of what the system is undergoing. This is a
severely stressed system. This system is showing
the classic signs of eutrophication as identified
in our conceptual model where you have elevated
D0, and you have depleted DO caused by elevated
Chlorophyll a syndrome. And those will occur at
different portions at different times of the day.
That won't necessarily be reflected in a graph
that doesn't identify when the sample was taken,

and when the particular impacts are occurring,
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and whether they're occurring in a corresponding
-- gorresponding in time.
So the owverall point that we would
make is that had we had information to undergo --
to conduct a statistical analysis, a full-blown
stressor response analysis, we might hawve gone
that route, But 122.44(d) (1) {vi) doesn't mandate
that we take a particular approach to -- it is
not prescriptive in terms of the type of approach
that we can take to derive a protective limic. To
the contrary, EPA in crafting that regulation was
crystal clear both on its face, which refers to
relevant information, and in the preamble that
this was meant to provide maximum flexibility for
the permit issuer to derive a protective permit
limit and in-stream criteria based on all the
information that's available at the time of
permit issuance. And we were very clear
throughout our response to comments, throughout
our responsive briefings, throughout this record
that the statistical analyses that will be

presented here in the supplemental PowerPoint
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presentation and all the briefing does not change
the fact that over 12 years of in-stream water
guality data is consistent both under -- sampled
according to Mass DEP procedures, guality assured
shows a consistent pattern over time, over a long
pericd of time of elevated nitrogen, elevated
Chlorophyll a, supersaturated DO, and hypoxic DO
at times. And this correspends, again, with our
conceptual model that is the basis for this
permitting, and that Petitioner himself, counsel
for Petitioner  Thimself in their petition
characterize, and in their comments characterize
as well reccgnized. We agree, there is no dispute
over how these --

JUDGE WARD: So counsel, could you
address why the State hasn't yet included the
Tauntcn River on its list as impaired for
nitrogen? And I think the point, at least as I
read an argument that City makes in their brief,
is that the TMDL regulations reguired the State
te ceonsider all reasonably existing and readily

available information which presumably could have
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included the same data that you locked at. 50 why
isn't it en the lisk?

MR. BUKHARI: We identified in our
response to comments the fact that the State
undertakes their listing -- their listing process
ig subject to a cycle and they have a rotating
watershed basis, rotating watershed system. And
one can only speculate, but we presume that they
simply due to significant resource constraints at
the State were not able to assess the infermation
that we had in front of us, That will change
going forward.

Hawving said that, I think one
important piece to bear in mind is that the
Scate, when EPA issued its NPDES permit, the
State not only certified that permit, the State
also issued an identical State permit under
Massachusetts Clean Waters Act that has similar
language relating to culture eutrophication,
nutrient impacts. And this is certainly not the
posture of the State that does net believe

igsuing a permit, as it turns out a wvery
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controversial permit, with the identical nitrogen
limitation and adopting EPA's response to
comments in chat process that deoesn't believe --
JUDGE WARD: Is that reflected in the
record before us, the State's issuing the permit
under State law inceorporating your oWn response
ta comments? Is that in the record before us?
MR, BUKHARI: That, I believe, is on
the face of the permit, and maybe in the
cercification letter itself. But the State signs
the -- the State co-signs the permit, and we have
under -- in Region I under the Memorandum of
rgreement, we have a joint permitting process
that is EPA issues a permit under federal law,
and in the event that the State agrees with the
determinations made pursuant to 1ts State
statutory and regulatory autherity, they issue
that same permit using the same piece of paper,
the same instrument, and they're separately
enforceable. They're two legal deocuments, but
this is EPA, and this is Mass DEP moving forward

in lockstep on these nitrogen issues as reflected
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in this particular permit. Otherwise, they
wouldn't have issued the permit. And in the past
they haven't issued the permit, see e.g. Upper
Blackstone.

JUDGE LYNCH: When is the last time
that the State undertock an assessment under
their 202 approved process that included the
Taunton?

MR, BUKHARI: I believe it's been some
time, It may have been 2001, so it predated. How
this iz important, it predated the SMAST 2003, it
predated SMAST 2007. And as this Board knows, the
Region has been engaged on nutrient permitting
issues elsewhere in the Region largely in New
Hampshire, and only more recently have we turned
our attention to southeastern Massachusetts. We
expect a corresponding re-engagement from the
State on these issues because we have concluded

based on the extensive record before us that the

nitrogen  issues  are -- and the culture
eutrophication impacts are severe, they're
ongoing, and as we've identified in our
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permitting documents once the eutrophication
process begins, time is of the essence. We have
te act based on all the information that's
availabple to us, pbut we can't defer permitting,
particularly where a -- there is no nitrogen
limit in Taunton's permit. They are discharging
untrammeled with no permit limit to control their
nitrogen impacts. They are the second largest
point source discharger to these receiving
waters. We have presented -- Howes himself, to
the extent that this is a conversation about
Howes, Howes himself in SMAST 2003, in SMAST 2007
gpecifically identified water quality impacts due
to nictrogen in the Tauntcn River estuary, in the
Taunton/Mount Hope Bay estuarian complex. Again,
we're locking at this as a single contiguous
gestuarian complex, and identified these waters as
an excellent candidate for an MEP and development
of the TMDL. aAnd as Howes in his correspondence,
nis March correspondence, we think that Your
Honor's observation about the timing of his

interactions with Howes is on point here.
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He identify -- he himself says 1it's
about time that we address nitrogen issues in
Mount Hope Bay/Taunton River, and we fully concur
with Howes, at least on that point.

JUDGE WARD: I think counsel for the
City also raised the issue of the Brayton Point
thermal discharges. Would you like to address
that argument?

MR. BUKHARI: Your Honor, this is a
point of scientific dispute, and Petitioner has
an alternative theory about why those impacts
would make a material difference on the DO regime
in the receiving waters. We disagree, and we have
outlined our disagreement in our response to
comments, we have outlined our disagreement in a
Memorandum to File, we attached is to the
response to petition. But in sum, we noted that,
number one, the Taunton River is naturally warmer
than Mount Hope Bay, and we wouldn't expect
decreases in temperature in Mount Hope Bay to
impact the thermal regime further up in the

estuary,
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But the proof is also in the pudding,
so Petitioner can speculate all it wishes about
what the conjectural impacts of Brayton Point
going off line are, but here are the facts.
Number one, the continuous data song in Mount
Hope Bay continues even after Brayton Point went
off line, that was in 2012-2013, we continue to
see the impacts of eutrophication that are
consisctent with our conceptual model. We
continued to see high Chlorophyll a numbers, some
of the highest on record. We continued to see low
Do impacts, viclations of State Water Quality
Srandards. And this information was not viewed in
isplation. We looked at Brayton Point's oWn
annual reports that looked at the DO impacts in
the receiwving waters., They themselves identified
continuing DO impacts even after the plant went
off line. So, we don't dispute that this is an
exceedingly complex permitting situation. The
egtuaries are very complex. Nitrogen impacts are
very complex. They may be even more complex in

the absence of --
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JUDGE WARD: Counsel, I see you're
running out of time. I wanted to ask another
gquesticon in terms of the process. Counsel for the
City has raised some concerns with their -- the
facr that, or the argument that there was a fair
amount of material added to the record at the
end, and that they didn't have a chance to
comment on that, perhaps even to see the receord
before the permit was issued. What's your
response to that?

ME. BUKHARI: First of all, we would
reject the suggestion that the permittee did not
have the cpportunity to examine the record. In
correspondence that we have provided to the Board
we very clearly invite on multiple occasions the
vermittees to examine the recerd, and that was
consistent -- that's consistent with our
obligation under the regulaticons. We had the
administrative record and it was available for
anyone to look at.

But as far as adding information to

the record based on response to comments, under
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124.17(b), and 124.18(L) {4) we wvery clearly have
the authority, and indeed the cobligation in so
far as it's a response to comments, we are
responding to comment and considering all the
information in the record to add materials to the
record, And the Board has been equally clear that
gvery time you add a document to the record in
response to comment and for another reason, that
doesn't necessarily mean that you have to reopen
the public comment period. That EPA under 124,14
has the ability to reopen 1if there are
substantial new gquestions. We reject the wview
here that the new information was substantial. We
reject that it was new. It was cumulative, it was
based on -- it was rehashing information by and
large that was already in the permit record, as
we explained in our response to comment for the
Fact Sheet. And if Petiticner's view is true,
then every time we add records in order to
respond to comments, we will trigger a reopening
of the public comment pericd, the permit process

would never end. But that's a problem
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particularly in a case like this in general, but
in a case 1like this where we truly have a
pressing environmental harm that needs to be
addressed. And, of course, Petitioner in their
many filings before this Beard, and extensive
filings before this Board have availed themselves
of making their grievances known, and there's
certainly a preocess for that.

JUDGE WARD: Thank you, counsel, I
think your time is up. You'll have five minutes
for rebuctal. Mr, Hall?

MR. HALL: Thank you, Judge Ward, Board
Members. I'm going to make a number of very guick
points regarding the very last statement that you
heard as to the records available. That was a
nice dodge on your gquestion.

The email from Mr. Bukhari, 3/6/15,
petition Exhibit 55 at 1. First, and this is Mr.
gukhari's wards, "First, regarding the updated
nutrient analysis an updated explanation by the
Regqicn of the basis of the total nitrogen limits

has been included in the recently issued Brockton
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Fact Sheet.," Lie, npt contained in there, none of
the analyses put into the response to comment.

Number two, regarding Brayton Peoint
and there being some type of alternative theory
on the part of the City of Taunton. I will read a
gquote, This is the Region's own guote in issuing
the Brayton Point facilities permit, "It's likely
the thermal discharge directly and indirectly
reduces dissolved oxygen in Mount Hope Bay." They
ralk about it increasing organic degradation,
increasing respiration, increasing algal growth.
This was not a theory on ocur part. This was the
Region's own conclusion that they ignored when
they issued the permit,

JUDGE WARD: I think EPA's response to
that was that the issue really is focused on the
Taunton River estuary, not necessarily Mount Hope
Bay.

MR. HALL: Actually not true, because
the selected sentinel site was out in Mount Hope
Bay, so that's where they were drawing all their

connectieons. So if the DO changes in Mount Hope
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Bay and increases you get a different answer,
Right?

Now with regard to the State's 303 (d}
action, nothing in the record shows the 5tate's
303(d) action was not current, and that they did
not use more updated information. In fact, an
opposite position would bBe claiming that the
Region has been alleowing the State to viclate
Section 303(d}, which mandates every 302(d) list
must be based on current information. So were
they viclating it here, or were they wviolating it
there? I don't think anybody was vieclating
anything; it was all current,

With regard to the State's parmitting
action, that is evidence of nothing. This is not
Fox YNews. One doesn't sit there on a panel, one
person say something, the other person say yes, I
agree, and all of a sudden it becomes facts.
These things are suppesed to be independently
assessed and documented. It's not -- the analyses
are not documented in this case.

Number four, regarding the claim chat
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12 years of data, gquality assess data shows a
consistent pattern of elevated TMDL in
Chlorophyll a, that would be nice. I would love
to see that analysis. It's not contained anywhere
in the record. That, Judge Stein, was one of our
major objections in using 2004 to 2005 data. You
needed to update it to show what was happening
currently, There is no such analysis that counsel
just claimed he had. You know, the parade of just
fictitious analyses ao on, Gh, by the way, that's
also why we filed the most recent motion, because
we finally got a deocument from the Regicn --

JUDGE WARD: Counsel, I think I said at
the outset we're not hearing argument on that
motion. Thank you.

MR. HALL: Well, t's six times the
load of -- it's relevant to what was just sald.
It's six times the lecad of the City of Taunton
directly into Mount Hope Bay. It was ignored in
their entire analysis, so it's relevant to a
rebuttal point where they try to imply to you

hecause we are, you know, a substantial load, we
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must be regulated. We are not a substantial load.

JUDGE LYNCH: Mr. Hall, are you saying
that a permit limit can never be imposed for a
pollutant unless that pollutant is listed on a
303 (d) lise?

ME. HALL: ©h, most certainly not, Your
Honor. I mean gquite frankly, there are numerous
instances when you would do it. The difference in
this particular case 1is they didn't do a
discharge specific like, wyou know, what's the
copper limict at the peoint of discharge or
something like that. Those things don't always
get picked up on 203(d) lists. That's perfectly
fine to do that at the time of permitting.

When you're claiming an entire estuary
is nutrient impaired and it's inconsistent with
the impairment determinations made by the State,
vou've got a problem. You've got to actually show
there's some kind of mistake made in the record
with that. Actually, it's a perfect lead into the
claim that they use this Crictical Indicators

Report and the COM allows that. ©Oh, what load of

NEAL R. GROSS
CCOURT REPORTEAS AlD TRANSCRIBERS
1323 RHOOE ISLAND AVE, N W
|202) 2244433 WASHINGTCH, D.C. 200053701 wearw reakgross eam




4

11

12

13

15

16

17

1B

19

23

baloney. That repcrt is nowhere mentioned in the
coM. And, in fact, if you tock theose algal levels
in that Critical Indicatprs Report, there
wouldn't be an estuary in the BState of
Massachusetts that meets water guality standards.
They're pristine numbers. They were not adopted
by the State of Massachusetts, they have never
been used by the State of Massachusetts. They did
not apply the applicable requirements that are
gtated in the State's COM. That's why we got a
different answer on them claiming widespread
eutrophic conditicons when, in fact, there's no
such listing showing widespread eutrephic
conditions.

JUDGE WARD: So, counsel, your time is
up, but if you'd like to take just a brief moment
to conclude. Thank you.

MR. HALL: I make one last point. Your
Honor, Board Members, I'm here representing a
City. They're part of the government, They're
trying to do the right thing. They've got a lot

of things to spend meoney on. For the Region to
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come in and claim you shouldn't be looking at the
technical analyses that show things are not being
done properly and would make the City spend tens
of millions of dollars is simply unconsciconable.
You've got a serigus ethical probklem here.

The permit writers guide says if you
know there's an error, it's supposed to he
brought to the attention and fixed, not buried in
the back 40 where no one can find it, That is not
acceptable behavior by anyone, I wouldn't come in
and do it, I don't expect EPA to come in and do
it, and I hope you would never support that kind
of outcome simply on some type of procedural
dodge that somebody raises, Thank you.

JUDGE WARD: Thank you, Mr. Hall.

MR. BUKHARI: Your Honeor, as the City
would have it, or the Petitioner weould have it,
the Region is out to impose unnecessary nitrogen
reductions on the town where there's an absence
of any evidence of any in-stream impacts. But one
thing to bear in mind, I think, just to snap

things back in focus is that the Region did not

NEAL R. GROSS
CGURT REPORTERS AND TRANMSCRIGERS
1323 RHSOE ISLAND AVE . W W
(03] 23444733 WASHINGTON, O.C. 2000537 W rdalrgress com




Lad

WO

10

11

12

61

stand alcne on this permit. We were accompanied
by the State of Massachusetts, we received
supportive comments from the State of Rhede
Islang whose water guality is alse impacted. We
recelved commentcs from numerous NGOs, from sister
federal agencies, in fact, all arrayed with the
Region and contrary to Petitioner on this
particular peint.

And I would also note that to the
extent that there has been an argument over the
.45 in-stream target and whether there 1is any
basis behind that, Petitioner in his own --

Petitioner's own comments included a scientific
study commissioned by the State of Rhode Island,
the Deacudis and Howes Study, that recommended
in-stream numbers of between .35 and .4.

Again, we fall within a zone of
reasonableness, and when making determinations we
use the best information that we have at the time
of permit issuance, the Upper Blackstone case,
this case. This Board's decisions in Attleboro

and in New Market all go to the point that we can
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draw inferences and draw reascnable inferences
even from the available data, even if that is
less than certain, but is certainly sufficient
within the context of the objectives of the Clean
Water Act, and the implementing regulations to
impose a protective nitrogen limitatien. It's
particularly important here because the
Petitioner's permit is 1leng overdue, long
expired. They don't have a nitrogen limitation,
They are currently discharging at an average
concentration of around 11 milligrams per liter,
at least they were at the time of the -- the Fact
Sheet was prepared, based on the DMR data that
was  there. But the information --  but
Petiticner's answer to that, their relief in
effect is to wait to study the system more. But
we under the Clean Water Act, and in accordance
with Upper Blackstone's, very clear precedent in
Upper Blackstone, in Attleboro, in New Market
have a mandate to move forward and issue
protective permits as expeditiously as possible,

particularly where there's a pressing water
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guality harm. Thank wyou.

JUDGE WARD: So again, Jjust to remind
the parties, as I said at the outset, I'd like to
ask the Region to file any response to the motion
to supplement filed by the City yesterday by this
Friday, March 4th, and then for the Cicy to file
a reply, if any. by next Tuesday, March 8th.

Thank you for your arguments. This
matter i1s submitted,

THE CLER¥: All rise.

(Whereupon, the proceedings went off

che record at 11:35 a.m.)
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CERTIFICATE

This is to certify that the foregoing transcript

In the matter of: Qity of Tauntcn Department
of Public Works

Before: USs EPAJEAR
Dabe: 03-01-16
Place: wWashingtcon, CC

wag duly recorded and accurately trangcribed under
my direction; further, that said transcript is a

true and accurate record of the proceedings.

f’f;g;L( A rs r

e e ] e e - ™ e i e - O O e i

Court Heporter

MNEAL R. GRO55
CCURT REPORTERS AND TRANSCRISERS
1373 RADOE SLANDBVE N W
frar et B WASHNGION 0 200052701 wrw nestross com




